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Discharging the Loan

If adoctor of medicineor osteopathy, legally authorized to
practicein astate, certifiesthat theborrower istotally and
permanently disabled, theborrower’ sobligationto repay the
loaniscanceled. For these purposes, aborrower is
consideredtotally and permanently disabledif heor sheis
unabletowork and earn money because of aninjury or
illnessthat isexpected to continueindefinitely or resultin
death. A borrower isnot considered totally and permanently
disabled onthebasisof aconditionthat existed beforeheor
sheappliedfor theloan (thedatetheborrower signed the
application and promissory note), unlessthat conditionhas
substantially deteriorated to the point of total and permanent
disability sincetheborrower applied for theloan. Inthis
situation, theborrower should ensurethat the physician
clearly notesthat the condition becametotal and permanent
after thedate on which theborrower applied for theloan.

For aConsolidation loan, aborrower must becertified
totally and permanently disabled accordingto FFELP
dischargecriteriafor all underlyingloans—includingany
non-FFEL Ploans. In other words, al of theunderlying
loanswould beédligiblefor discharge duetototal and
permanent disability had thesel oansnot been consolidated.
A borrower isconsidered totally and permanently disabled
based on acondition that existed at thetimethe borrower
appliedforanunderlyingloanonlyif theborrower’s
condition substantially deteriorated to thepoint that the
borrower wasrenderedtotally and permanently disabled
after theloan was made. If requested, aborrower seeking to
dischargeaConsolidation |oan obligation must providethe
lender withthedisbursement datesof theunderlying
loan(s), if that informationisnot availableinthelender’s
servicingrecords.

[8682.402(c)]

If aloan ismade to two borrowersas comakers, theloanis
dischargeableasatotal and permanent disability claimonly
if both borrowersbecomedisabled or if oneborrower
becomes disabled and the other hashisor her obligationto
repay theloan discharged on another basis(such asdeath or
bankruptcy). If only onecomaker hashisor her obligation
discharged, the other comaker isobligated for repayment of
theremainingloan balance.

If therehave been servicing errorson theloan suchthat the
loan haslost itsguarantee, and thoseviol ationswere not
cured beforethedatethelender determined that the
borrower wastotally and permanently disabled, thelender
must dischargetheloan—eventhoughthebalancewill not
bereimbursed by theguarantor.

[8682, Appendix D]

Timely Filing Deadline for Total and Permanent Disability
Claims

A lender must fileadisability claimwithin 60 daysof
receiving thephysician’ scertification. If adisability clamis
not filed by the 60th day, theguarantor will still purchase
theclaim—unlessprior servicing violationswere not cured
appropriately. However, theclamwill besubjecttoan
interest penalty, andthelender will berequiredtorepay all
interest benefitsand specia allowancepaymentsfor
amountsreceived or otherwise payableafter theexpiration
of the60-day deadline.

[§682.402(9)(2)(1)]

€18.2.D.
Bankruptcy Claims

A lender may beadvised of aborrower’ shankruptcy by the
borrower, but must makeitsdeterminationtofileaclaim
based onthereceipt of the Noticeof the First M eeting of
Creditors(the Notice) or other proof of filing fromthe
borrower’ sattorney or thebankruptcy court (either directly
fromthecourt or from another source).

[8682.402(f)(3)]

If aborrower defaultson aloan and then filesabankruptcy
petition, thelender must fileadefault claim ontheloanno
|ater than the 360th day of delinquency. Thelender must
clearly noteitsreceipt of bankruptcy documentationinthe
clamfile. Beforefilingthedefault claim, thelender—as
holder of theloan—isresponsiblefor performing any and
all bankruptcy activity required by the court and responding
toall bankruptcy correspondence.

If aborrower hasbeen approvedfor aloan and, beforethe
loanisfully disbursed or thefinal disbursement hasbeen
deliveredtotheborrower by the school, thelender is
notified that the borrower hasfiled abankruptcy action, the
lender should cancel all remaining fundsthat have not been
disbursed and request that the school immediately return
any disbursements sent to the school but not yet deliveredto
the borrower.

If thebankruptcy actionrequiresthelender tofileaclaim
withtheguarantor, thelender must fileabankruptcy claim
withintheapplicabletimely filing deadlinesdefinedinthis
section. Thelender must filetheclaimfor thebalance
outstanding onthedatethat thelender receivesthe
bankruptcy notice, lessany fundsreturned by the school
prior tothedateonwhichtheclaimisfiled. If, after claim
filing, thelender receivesfundsreturned from the schoal,
thelender must credit thoseamountsto theborrower’ sloan
and notify the guarantor of therevised claim amount.
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Someguarantorshave different requirementsregarding the
treatment of disbursementswhen alender isnotified of a
borrower’ sfilingfor bankruptcy. Theserequirementsare
noted in appendix C.

Suspending Collection

If thelender isnotified that aborrower hasfiled apetition
for relief in bankruptcy, the lender must immediately
suspend any collection effortsagai nst the borrower that are
outsidethebankruptcy proceeding. If theborrower fileda
Chapter 12 or 13 bankruptcy, thelender must also suspend
any collection effortsagainst any comaker or endorser.
Suspension of collection effortsagai nst any comaker or
endorser isoptional if theborrower filedaChapter 7 or 11
bankruptcy.

If thelender isnotified that acomaker or endorser hasfiled
apetitionfor reief in bankruptcy, thelender must
immediately suspend any collection effortsagainst the
comaker or endorser that areoutsi dethebankruptcy
proceeding. If thecomaker or endorser filed aChapter 12 or
13 bankruptcy, thelender must also suspend any collection
effortsagaingt the borrower and any other partiestothe
note. Suspension of collectionactivitiesagainst the
borrower and any other partiestothenoteisoptional if the
comaker or endorser filed aChapter 7 or 11 bankruptcy.

Filing a Proof of Claim

A lender must fileaproof of claimwiththebankruptcy
court nolater than 30 daysafter it receivestheNotice—
unlessthe Notice specifically statesthat aproof of claimis
not required. If required, the proof of claim must befiled,
evenif adefault cdaimhasalready beenfiled ontheloan
andthelender hasnot yet received payment fromthe
guarantor. If aproof of claimisrequired, thelender must
immediately forward acopy of thebankruptcy notification,
proof of claim, and an original assignment of the proof of
claimtotheguarantor.

[8682.402(f)(4)]

A Someguarantorsmay fileaproof of claimonthe
lender’ sbehalf. Lendersmay contact individual
guarantorsfor moreinformation. Seesection 1.5for
contact information.

If aproof of claimisnot required by the court, thelender
should ensurethat itisonthe bankruptcy court’ smailing
list. Thismay beaccomplished through either atelephone
call or letter to the bankruptcy court. Doing sowill ensure
that thecurrent holder receivesall noticesregarding the
borrower’ shankruptcy filing.

All notices received regarding the borrower’ s
bankruptcy filing should be forwarded to the guarantor,
within 30 days of receipt, if aclaimispending or has
been paid.

Loans Eligible for Bankruptcy Claim Payment

A lender must fileabankruptcy claimif any oneof the
following conditionsexigt:

e Aborrower filesaChapter 12 or 13 bankruptcy.

e A Chapter 7 or 11 bankruptcy isconvertedtoa
Chapter 12 or 13 bankruptcy.

e Aborrower filesapetitionfor undue hardship (or
adversary complaint) under aChapter 7 or 11
bankruptcy.

[8682.402(f)(5)(i)(A) and (C); 971 PL 105-244]

Inal cases, theguarantor will reviewtheloan’ sservicing
history to ensurethat servicing requirementshavebeen
fulfilled beforethe date the lender was notified of the
borrower’ spetitionfor bankruptcy.

If aloan ismadeto two borrowersas comakers, theloanis
dischargeable asabankruptcy claim only if both borrowers
havefiled bankruptcy actionsunder whichfedera
educational loansaredischargeableor if oneborrower has
done so and the other borrower hashisor her obligation to
repay theloan discharged on another basis(such asdeath or
total and permanent disability). If only onecomaker hashis
or her obligationto repay theloan discharged, the other
comaker becomesobligated for therepayment of the
remaining loan balance. However, thelender must follow
bankruptcy, statutory, and caselaw asit pertainsto comaker
discharge.
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When preparing aclaim, the lender must file a proof of
claim with the bankruptcy court for all “asset” cases (as
instructed on the Notice) andincludeacopy of the proof of
claimand an original assignment of the proof of claimin
theclaim file.

Loans Not Eligible for Bankruptcy Claim Payment

If aloanisnot eigiblefor claim payment, thelender must
hold theloan and cease collection activitiesuntil the
bankruptcy action concludes. Whentheaction concludes
and thelender isnotified that theloan was deemed
nondischargeabl e, that the bankruptcy case wasdismissed,
or that adischarge was reversed, the lender must treat
the loan as though it werein forbearance. Any accrued
interest should be capitalized from the date of the
bankruptcy petition to the date the lender received
notification that the bankruptcy action was concluded.
The lender a'so may includein the administrative
forbearance any period before the date of the
bankruptcy petition for which the borrower was
delinquent.

[8682.402(f)(5)(ii)]

Thelender must return the account to repayment and
schedulethe next payment due dateto occur within 45 days
after receiving thenotification that thebankruptcy action
has concluded, if theaccount should bein repayment at that
time. If theloan wasinadeferred, in-school, or grace status
at thetimethebankruptcy notification wasreceived, the
lender should ascertainthe correct statusfor theloan at the
conclusion of thebankruptcy actionand returntheloanto
that status.

Timely Filing Deadlines for Bankruptcy Claims

Intheabsenceof informationtothecontrary (such asadate
stamp ontheNotice), aguarantor will assumethat any
notification provided by abankruptcy court wasreceived by
thelender onthe 5th day following the court issuance date
marked ontheNotice. A lender isstrongly encouraged to
date-stamp al bankruptcy notificationsimmediately upon
receipt, to provideclear evidence of thereceipt date. Other
acceptable proof of receiptincludesaletter fromthelender
certifying aspecific receipt date or documentationinthe
borrower’ sfileor theservicing history of theloan.
[8682.402(f)]

A bankruptcy claim and proof of claim, if applicable,
must be filed with all required documents within 30 days
of the lender’ s receipt of the Notice of the First Meeting
of Creditorsor other confirmation issued by the

bankruptcy court or within 30 days of the date the
guarantor providesthelender with bankruptcy
information and instructs the lender to fileaclaim,
whichever isearlier. For moreinformation on
documentation to be filed with abankruptcy claim, see
subsection < 8.3.B.

[8682.402(9)(2)(iv)(A)]

If aborrower filesapetition for unduehardship (or
adversary complaint), thelender must fileaclaimwithin
15 daysof receiving the petition or within 15 daysof the
datetheguarantor providesthelender with thebankruptcy
information and instructsthelender tofileaclaim,
whichever isearlier. If the lender receives an extension
of time from the bankruptcy court for filing aresponse
to the undue hardship petition (adversary complaint),
the claim must be filed no lessthan 25 daysbeforethe
expiration of that extended period or within 15 days of
the date the guarantor provides the lender with the
bankruptcy information and instructs the lender to filea
claim, whichever islater.

[8682.402(0)(2)(iv)(B)]

Failuretosubmit adischargegblebankruptcy claimby theend
of thedamfiling deadlinewill resultin permanent cancel lation
of theguaranteeonthel oan—unlessthel ender candemongtrate
that thebankruptcy actionhasbeen concluded and that theloan
wasnot discharged or that thebankruptcy actioninwhichthe
loanwasorigindly discharged hasbeenreversed. If thisisthe
case, thelender need not cure theviolationbut must returnthe
loantothegppropriatestatusand resumeservicing activities. If
theloanwas270 daysor moreddingquent at thetimethe
borrower filedbankruptcy, thelender may treat theloanasa
default. Thelender may fileadefault claimwithin 90 daysof
being natified of thebankruptcy action’ sconclusionor reversal
or by the360th day of ddinquency, whicheverisearlier. The
claim, if purchased, will besubject toaninterest pendty, andthe
lender will berequiredtorepay al interest benefitsand specia
dlowancepaymentsfor amountsreceived or otherwisepayable
fromthedateonwhichtheloan should havebeenfiledasa
bankruptcy claimthroughthedateonwhichthelender received
noticethat theloanwasnot dischargeableor that thedischarge
hadbeenreversed.

If alender incurred duediligenceviolaionsortimeyfiling
violationsthat resultedin cancdllation of theguarantee, and
thoseviol ationsremai ned uncured asof thedateit received
notification of thebankruptcy filing, thelender may not filea
bankruptcy claim. Theseviolationscannot becured—unlessthe
debtisnot discharged at the conclusion of thebankruptcy
action, in which case the lender may atempt to curethe
violaions after theloan isreturned to arepayment status.
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€1 8.2.E.
Dismissal or Reversal of Bankruptcy Action

After aguarantor purchases a bankruptcy claim, it may
diligently contest the discharge of the loan with the
bankruptcy court. Generally, aloan will be considered
dischargeable only if the borrower has filed a successful
petition for undue hardship (or adversary complaint).
The guarantor must, under federal regulations, requirea
lender to repurchase aloan that wasfiled asa
bankruptcy claimif the bankruptcy is subsequently
dismissed by the court or if theloan is determined to be
nondischargeable. The loan may not necessarily be sold
to thelender that filed the bankruptcy claim.
[8682.402()]

A lender will be notified if itisrequired to repurchase a
loan. If alender isrequired to repurchase aloan for the
preceding reason, the loan should be treated asthough it
wereinanadministrativeforbearancefromthedatethe
borrower filed bankruptcy to thedate the repurchase
occurred and thelender received the supporting
documentation from theguarantor. Thelender may include
inthe administrativeforbearance any period beforethe date
of thebankruptcy petition for whichtheborrower was
delinquent. For moreinformation on claim repurchase, see
section <©8.7.

[8682.402())]

cC18.2.F.
Ineligible Borrower Claims

A loanfor whichtheborrower isineligibleduetothe
borrower’ sor student’ serror (see section 7.12) istreated as
adefaultif theborrower failstorepay thefull amount due
within 30 days after thefinal demand|etterismailed.

A lender must fileanineligibleborrower claimfor theentire
outstanding loan amount on or after the 30th day, and no
later thanthe 120th day, after the dateit mailed thefina
demand letter.

Becausealoanfor whichaborrower isdeterminedto be
ineligiblelosesdligibility for interest benefits, the amount of
interest refunded to the Department becomesborrower
accruedinterest and may becapitalized. For claim payment
purposes, thisinterestistreated likeany other delinquent
interest.

[8682.412]

For information on claim documentation, see subsection
¢t 8.3.B.

If anindligibleborrower claimisfiled after 120 daysfrom
thedateatimely final demand | etter ismailed, the guarantor
will purchasethe claimwith aninterest penalty.

€18.2.G.
Closed School Loan Discharge

TheHigher Education Act providesrelief for borrowers
who are unableto completetheir programsof study dueto
the closing of aschool. Borrowerswho meet the criteria
outlinedinthissubsection may bedigibleto havetheir
loansdischarged.

Inmost cases, to qualify for aclosed school loan discharge,
aborrower must compl ete, certify, and submitto hisor her
lender or guarantor the closed school loan dischargeform
approved by the Department (seeappendix F). Thisform,
hereafter referredto asthe request,” includesthefollowing
statements:

*  Theborrower (or sudentforwhomaparent obtaineda
PLUSIoan) received, onor after January 1, 1986, the
proceedsof adisbursement of aFFEL Ploantoattenda
school that |l ater closed.

e Theborrower (or student) did not completetheprogram of
study &t theschool for whichthel canwasobtained
becausetheschool closed whilethestudent wasenrolled or
onanagpproved leaveof aosence, or thestudent withdrew
within 90 daysof theschool’ sdlosing.

e Theborrower (or student) did not complete—andisnot
currently intheprocessof completing—thesameor a
similar program of study through ateach-out at another
school, by trandferring academic creditsor hoursearned at
thecl osed school to another school, or by benefitting by
any other meansfromthetraining provided by the
closedschool.

e Theborrower (or student) agreestoprovide, uponrequest,
other reasonably avail abledocumentationthat
demongratestheborrower’ sdligibility for discharge.

e Theborrower (or student) agreesto cooperatewiththe
Department oritsdesigneeinany enforcement actionor
atempt torecover discharged|oanamounts, andtotransfer
andrdinquishtotheDepartment any righttoarefundona
dischargedloan.
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5. Curing Instrument

A curinginstrument (or alegiblecopy of acuring
instrument) must beincluded aspart of theclaimfile
documentationif not previoudly providedtothe
guarantor. Examplesof curing instrumentsincludea
new repayment agreement signed by theborrower, a
copy of apayment check, or, inthecaseof anintensive
collection activities(ICA)/location cure procedure,
acceptableevidencethat the borrower hasbeenlocated
asrequiredin subsection®8.8.L.

Guarantorsmay requirelendersto provideadditional
information or documentation, for exampleif the borrower
disputestheloan amount or a school disputesitscohort
defaultrate.

Death or Disability Claims

For adeath claim, thelender must submit—in additionto
theprecedingitems1through 5—anoriginal or certified
copy of thedeath certificate (see subsection ©©8.2.B.). In
theevent of an exceptional circumstance and onacase-by-
casebasis, thelender must submit other reliable
documentation approved by the guarantor’ s CEO.

For atotal and permanent disability claim, thelender must
submit—inadditiontotheprecedingitems1through5—a
completed Physician’ sCertification of Borrower’ sTotd and
Permanent Disability, acommon Temporary or Permanent
Total Disability Certification Request Form, or other forms
approved by the Department (suchasthecommon
defermentform).

Bankruptcy Claims

For abankruptcy claim, thelender must submit—in
additiontotheprecedingitems 1 through 5—notification of
thebankruptcy filing, such astheNoticeof theFirst
Meeting of Creditors (the Notice) or other proof of filing
directly received from theborrower’ sattorney, the
bankruptcy court, or from another source; acopy of the
Proof of Claimfiled by thelender, if required; an original
assignment of the Proof of Claim, if required; and all
other pertinent documents sent to or received from the
bankruptcy court.

Ineligible Borrower Claims

For anineligibleborrower claim, thelenderisrequired to
submit only items 1 through 3 of the preceding list. The
lender must also provide the month, day, and year the
final demand letter was mailed and reasonable
documentation supporting the borrower’ sineligibility
for theloan, such asan affidavit or letter from the school
or a statement from the lender clearly stating the facts
and allegations.

Someguarantorshaveadditional or aternativerequirements
regarding claim file documentation. Theserequirementsare
noted in appendix C.

Closed School Claims, False Certification Claims, and
Unpaid Refund Discharges

Documentation requirementsfor closed school andfalse
certification claimsare outlinedin subsections®8.2.G. and
¢ 8.2 H., respectively. Documentation requirementsfor
unpaid refund dischargesareoutlinedin subsection® 8.2.1.

¢8.3.C.
Missing Claim File Documentation

If alender submitsaclaimfilewithany required
documentation missing or incomplete, or if theguarantor
determinesthat moreinformationisneeded to processthe
claim, the guarantor may attempt to obtai n the necessary
documentation or returnthe claimfileto thelender witha
request for the missing documentation.

Toexpeditetheclamfiling processand avoid thereturn of
clamfilestothelender, theguarantor may useafax
machineto request and receivemissing information from
lenders. Thetypesof documentation that may be
transmitted and received by fax include, but arenot limited
to, the application, promissory note, promissory note
assignment, payment history information, deferment or
forbearancedocumentation, and missing collectionhistory.
Inthecaseof documentationwherean original or trueand
accurate copy may berequired (such asthe promissory
note), thelender may fax acopy of the document so that the
guarantor can continue processing theclaim. However, the
lender must, within thetimeframeestablished by the
guarantor, forward the original document—or a copy
certified astrue and accurate—to the guarantor to avoid
afuture claim return.

A Lendersmay contactindividual guarantorsfor
information onfaxing claimfiledocumentation. See
section 1.5for contactinformation.
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If alender isunableto provide requested
documentation, the loan may be subject to interest
penalties or due diligenceviolations. If alender is
unableto provide accurate payment information, as
required on the Claim Form, the guarantee on the loan
may be canceled. However, the lender may attempt to
have the loan’ s guarantee reinstated in many cases by
following the applicable cure procedures (see
subsection < 8.8.1.).

In some cases, anindemnification agreement will be
accepted if alender isunableto providerequired
documentation for claimfiling.

A Lendersmay contact individual guarantorsfor
information ontheuseof indemnification agreements
to substitutefor documentsrequiredintheclaimfile.
Seesection 1.5for contact information.

€18.3.D.
Claim File Receipt

Guarantorsrecommend that alender retain copiesof its
postal or courier recei ptsfor claimssubmitted and alist of
al claimsincludedin each package. Duetothedifficulty in
determining thelender’ sfiling date, in absence of evidence
tothecontrary, aguarantor will monitor timely claimfiling
activitiesby permitting a5-day mail timeallowance, based
onthedatetheguarantor receivestheclaimfile.

Toobtain confirmation that itsclaim submission hasbeen
received, thelender shouldincludetwo copiesof a
transmittal | etter with each submission. Theguarantor may
retain one copy of the transmittal letter and will sign and
date the other copy and return it to the lender. Thiswill
providethelender with aquick and ssimple method of
ensuringthat all claimsarereceived by theguarantor. Ata
minimum, thetransmittal | etter shouldincludetheborrower
name, Social Security number, and claimamount for each
claimfile, withaspacefor theguarantor tosign and datethe
|etter.

¢I8.3.E.
Credit Bureau Reporting

Asrequired under subsection 3.5.C., thelender must report
toat least onenational credit bureau thedateaborrower’s
|oan isdischarged duetothedisability, bankruptcy, or the
death of the borrower or dependent student, asapplicable.
For closed school and fal se certification claims, thecurrent
loan holder must, within 30 daysof thedatethelenderis
notified that aloanisdischarged, notify all credit reporting
agenciestowhichany adversecredit hasbeenreported that
theloan obligation hasbeen discharged and that the adverse
credit information must be corrected.

[8682.208(b)]

cCI8.3.F.
Receipt of Payments after Claim Payment

A lender must forward to the guarantor any borrower
payment received onaloan for whichaclaimhasbeen
purchased by the guarantor. The payment must be
forwarded within 30 daysof thelender’ sreceipt of the
payment.

8.4
Claim Returns

A guarantor will return (send back) aclamtothelender
under certain circumstances. Theguarantor will notify the
lender of thereason for thereturn. Most claim returnsoccur
for oneor moreof thefollowing reasons:

e Thelenderincursaviolation(s) that resultsin al oss of
guaranteeontheloan.

«  Theclaim package containsinadequate documentation.
e Theborrower isfound not to beinadefault status.

e Thelenderisunableto provide sufficient
documentation to justify theclaim.

e Theborrower isactudly digiblefor aloanwhena
lender incorrectly determinesthat heor sheis
ineligible, orif indligible, isnotineligiblesolely dueto
hisor her own error (e.g., when alender receives
retroactiveinformation that astudent never enrolled
although the student actual ly attended classes).
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