Discharging the Loan

If adoctor of medicineor osteopathy, legally authorized to
practicein astate, certifiesthat theborrower istotally and
permanently disabled, theborrower’ sobligationto repay the
loaniscanceled. For these purposes, aborrower is
consideredtotally and permanently disabledif heor sheis
unabletowork and earn money because of aninjury or
illnessthat isexpected to continueindefinitely or resultin
death. A borrower isnot considered totally and permanently
disabled onthebasisof aconditionthat existed beforeheor
sheappliedfor theloan (thedatetheborrower signed the
application and promissory note), unlessthat conditionhas
substantially deteriorated to the point of total and permanent
disability sincetheborrower applied for theloan. Inthis
situation, theborrower should ensurethat the physician
clearly notesthat the condition becametotal and permanent
after thedate on which theborrower applied for theloan.

For aConsolidation loan, aborrower must becertified
totally and permanently disabled accordingto FFELP
dischargecriteriafor all underlyingloans—including any
non-FFEL Ploans. In other words, al of theunderlying
loanswould bedigiblefor discharge duetototal and
permanent di sability had thesel oansnot been consolidated.
A borrower isconsidered totally and permanently disabled
based on acondition that existed at thetimethe borrower
appliedforanunderlyingloanonlyif theborrower’s
condition substantially deteriorated to thepoint that the
borrower wasrenderedtotally and permanently disabled
after theloan was made. If requested, aborrower seeking to
dischargeaConsolidation|oan obligation must providethe
lender withthedisbursement datesof theunderlying
loan(s), if that informationisnot availableinthelender’s
servicingrecords.

[8682.402(c)]

If aloan ismadeto two borrowersas comakers, theloanis
dischargeableasatotal and permanent disability claimonly
if both borrowersbecomedisabled or if oneborrower
becomes disabled and the other hashisor her obligationto
repay theloan discharged on another basis(such asdeath or
bankruptcy). If only onecomaker hashisor her obligation
discharged, the other comaker isobligated for repayment of
theremainingloan balance.

If therehave been servicing errorson theloan suchthat the
loan haslost itsguarantee, and thoseviol ationswere not
cured beforethedatethelender determined that the
borrower wastotally and permanently disabled, thelender
must dischargetheloan—eventhoughthebalancewill not
bereimbursed by theguarantor.

[8682, Appendix D]

Timely Filing Deadline for Total and Permanent Disability
Claims

A lender must fileadisability claimwithin 60 daysof
receiving thephysician’ scertification. If adisability clamis
not filed by the 60th day, theguarantor will still purchase
theclaim—unlessprior servicing violationswere not cured
appropriately. However, theclamwill besubjecttoan
interest penalty, andthelender will berequiredtorepay all
interest benefitsand specia allowancepaymentsfor
amountsreceived or otherwise payableafter theexpiration
of the60-day deadline.

[§682.402(9)(2)(1)]

8.2.D.
Bankruptcy Claims

A lender may beadvised of aborrower’ shankruptcy by the
borrower, but must makeitsdeterminationtofileaclaim
based onthereceipt of the Noticeof theFirst M eeting of
Creditors(the Notice) or other proof of filingfromthe
borrower’ sattorney or thebankruptcy court (either directly
fromthecourt or from another source).

[8682.402(f)(3)]

If aborrower defaultson aloan and then filesabankruptcy
petition, thelender must fileadefault claim ontheloanno
|ater than the 360th day of delinquency. Thelender must
clearly noteitsreceipt of bankruptcy documentationinthe
clamfile. Beforefilingthedefault claim, thelender—as
holder of theloan—isresponsiblefor performing any and
all bankruptcy activity required by the court and responding
toall bankruptcy correspondence.

If aborrower hasbeen approvedfor aloan and, beforethe
loanisfully disbursed or thefinal disbursement hasbeen
deliveredtotheborrower by the school, thelender is
notified that the borrower hasfiled abankruptcy action, the
lender should cancel all remaining fundsthat have not been
disbursed and request that the school immediately return
any disbursements sent to the school but not yet deliveredto
the borrower.

If thebankruptcy actionrequiresthelender tofileaclaim
withtheguarantor, thelender must fileabankruptcy claim
withintheapplicabletimely filing deadlinesdefinedinthis
section. Thelender must filetheclaimfor thebalance
outstanding onthedatethat thelender receivesthe
bankruptcy notice, lessany fundsreturned by the school
prior tothedateonwhichtheclaimisfiled. If, after claim
filing, thelender receivesfundsreturned from the schoal,
thelender must credit thoseamountsto theborrower’ sloan
and notify the guarantor of therevised claim amount.

Chapter 8: Delinquency, Default, and Claims—October 2001

19



Some guarantorshavedifferent requirementsregarding the
treatment of disbursementswhenalenderisnotified of a
borrower’ sfilingfor bankruptcy. Theserequirementsare
noted in appendix C.

Suspending Collection

If thelender isnotified that aborrower hasfiled apetition
for relief in bankruptcy, thelender must immediately
suspend any collection effortsagai nst the borrower that are
outsidethebankruptcy proceeding. If theborrower fileda
Chapter 12 or 13 bankruptcy, thelender must also suspend
any collection effortsagainst any comaker or endorser.
Suspension of collection effortsagai nst any comaker or
endorser isoptional if theborrower filedaChapter 7 or 11
bankruptcy.

If thelender isnotified that acomaker or endorser hasfiled
apetitionfor relief in bankruptcy, thelender must
immediately suspend any collection effortsagainst the
comaker or endorser that areoutsi dethebankruptcy
proceeding. If thecomaker or endorser filed aChapter 12 or
13 bankruptcy, thelender must also suspend any collection
effortsagaingt the borrower and any other partiestothe
note. Suspension of collection activitiesagainst the
borrower and any other partiestothenoteisoptional if the
comaker or endorser filed aChapter 7 or 11 bankruptcy.

Filing a Proof of Claim

A lender must fileaproof of claimwiththebankruptcy
court nolater than 30 daysafter it receivestheNotice—
unlessthe Notice specifically statesthat aproof of claimis
not required. If required, the proof of claim must befiled,
evenif adefault claim hasalready beenfiled ontheloan
andthelender hasnot yet received payment fromthe
guarantor. If aproof of claimisrequired, thelender must
immediately forward acopy of thebankruptcy notification,
proof of claim, and an original assignment of the proof of
claimtotheguarantor.

[8682.402(f)(4)]

A Someguarantorsmay fileaproof of claimonthe
lender’ sbehalf. Lendersmay contact individual
guarantorsfor moreinformation. Seesection 1.5for
contact information.

If aproof of claimisnot required by the court, thelender
should ensurethat itisonthe bankruptcy court’ smailing
list. Thismay beaccomplished through either atelephone
call or letter to the bankruptcy court. Doing sowill ensure
that thecurrent holder receivesall noticesregarding the
borrower’ shankruptcy filing.

All notices received regarding the borrower’ s
bankruptcy filing should be forwarded to the guarantor,
within 30 days of receipt, if aclaimispending or has
been paid.

Loans Eligible for Bankruptcy Claim Payment

A lender must fileabankruptcy claimif any oneof the
following conditionsexigt:

e Aborrower filesaChapter 12 or 13 bankruptcy.

e A Chapter 7 or 11 bankruptcy isconvertedtoa
Chapter 12 or 13 bankruptcy.

e Aborrower filesapetitionfor undue hardship (or
adversary complaint) under aChapter 7 or 11
bankruptcy.

[8682.402(f)(5)(i)(A) and (C); 971 PL 105-244]

Inall cases, theguarantor will reviewtheloan’ sservicing
history to ensurethat servicing requirementshavebeen
fulfilled beforethe date the lender was notified of the
borrower’ spetitionfor bankruptcy.

If aloan ismadeto two borrowersas comakers, theloanis
dischargeable asabankruptcy claim only if both borrowers
havefiled bankruptcy actionsunder whichfedera
educational loansaredischargeableor if oneborrower has
done so and the other borrower hashisor her obligation to
repay theloan discharged on another basis(such asdeath or
total and permanent disability). If only onecomaker hashis
or her obligationto repay theloan discharged, the other
comaker becomesobligated for therepayment of the
remaining loan balance. However, thelender must follow
bankruptcy, statutory, and caselaw asit pertainsto comaker
discharge.
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When preparing aclaim, the lender must file a proof of
claim with the bankruptcy court for all “asset” cases (as
instructed on the Notice) and include a copy of the proof
of claim and an original assignment of the proof of
clamintheclamfile.

Loans Not Eligible for Bankruptcy Claim Payment

If aloanisnot eigiblefor claim payment, thelender must
hold theloan and cease collection activitiesuntil the
bankruptcy action concludes. Whentheaction concludes
and thelender isnotified that theloan was deemed
nondischargeabl e, that the bankruptcy case wasdismissed,
or that adischarge was reversed, the lender must treat
the loan as though it werein forbearance. Any accrued
interest should be capitalized from the date of the
bankruptcy petition to the date the lender received
notification that the bankruptcy action was concluded.
The lender a'so may includein the administrative
forbearance any period before the date of the
bankruptcy petition for which the borrower was
delinquent.

[8682.402(f)(5)(ii)]

Thelender must return the account to repayment and
schedulethe next payment due dateto occur within45 days
after receiving thenotification that the bankruptcy action
has concluded, if theaccount should bein repayment at that
time. If theloan wasinadeferred, in-school, or grace status
at thetimethebankruptcy notification wasreceived, the
lender should ascertainthe correct statusfor theloan at the
conclusion of thebankruptcy actionand returntheloanto
that status.

Timely Filing Deadlines for Bankruptcy Claims

Intheabsenceof informationtothecontrary (such asadate
stamp ontheNotice), aguarantor will assumethat any
notification provided by abankruptcy court wasreceived by
thelender onthe 5th day following the court issuance date
marked ontheNotice. A lender isstrongly encouraged to
date-stamp al bankruptcy notificationsimmediately upon
receipt, to provideclear evidence of thereceipt date. Other
acceptable proof of receiptincludesaletter fromthelender
certifying aspecific receipt date or documentationinthe
borrower’ sfileor theservicing history of theloan.
[8682.402(f)]

A bankruptcy claim and proof of claim, if applicable,
must be filed with al required documents within 30 days
of the lender’ s receipt of the bankruptcy notification. For
more information on documentation to befiled with a
bankruptcy claim, see subsection 8.3.B.
[8682.402(g)(2)(iv)(A)]

If aborrower filesapetition for unduehardship (or
adversary complaint), thelender must fileaclaimwithin
15 daysof receiving proper notification. If thelender
receivesan extension of timefrom the bankruptcy court for
filing aresponseto theunduehardship petition (edversary
complaint), the claim must befiled nolessthan 25 days
beforethe expiration of that extended period.
[8682.402(g)(2)(iv)(B)]

Failureto submit adischargeable bankruptcy claim by the
end of the claim filing deadline will result in permanent
cancellation of the guarantee on the loan—unless the
lender can demonstrate that the bankruptcy action has
been concluded and that the |oan was not discharged or
that the bankruptcy action in which the loan was
originally discharged has been reversed. If thisisthe
case, thelender need not cure the violation but must
return the loan to the appropriate status and resume
servicing activities. If the loan was 270 days or more
delinquent at the time the borrower filed bankruptcy, the
lender may treat the loan as adefault. Thelender may
file adefault claim within 90 days of being notified of
the bankruptcy action’ s conclusion or reversal or by the
360th day of delinquency, whichever isearlier. The
claim, if purchased, will be subject to an interest penalty,
and the lender will be required to repay all interest
benefits and special allowance paymentsfor amounts
received or otherwise payable from the date on which
the loan should have been filed as a bankruptcy claim
through the date on which the lender received notice
that the loan was not dischargeabl e or that the discharge
had been reversed.

If alender incurred due diligenceviolationsor timely filing
violationsthat resulted in cancellation of theguarantee, and
thoseviolationsremained uncured asof thedateit received
notification of the bankruptcy filing, thelender may not file
abankruptcy claim. Theseviolations cannot be cured—
unlessthedebt isnot discharged at the conclusion of the
bankruptcy action, inwhich casethelender may attempt to
cure the violations after the loan is returned to a
repayment status.
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8.2.E.
Dismissal or Reversal of Bankruptcy Action

After aguarantor purchases a bankruptcy claim, it may
diligently contest the discharge of the loan with the
bankruptcy court. Generally, aloanwill beconsidered
dischargeableonly if the borrower hasfiled asuccessful
petition for undue hardship (or adversary complaint). The
guarantor must, under federal regulations, requirealender
to repurchaseal oan that wasfiled asabankruptcy claimif
thebankruptcy issubsequently dismissed by thecourt or if
theloan isdetermined to be nondischargeable. Theloan
may not necessarily be soldtothelender that filed the
bankruptcy claim.

[8682.402()]

A lender will benotifiedif itisrequiredtorepurchasea
loan. If alender isrequired to repurchase aloan for the
preceding reason, the loan should be treated as though it
werein anadministrativeforbearancefromthedatethe
borrower filed bankruptcy to thedate the repurchase
occurred and thelender received the supporting
documentation from theguarantor. Thelender may include
inthe administrativeforbearance any period beforethe date
of thebankruptcy petitionfor whichtheborrower was
delinquent. For moreinformation on claim repurchase, see
section 8.7.

[8682.402())]

8.2.F.
Ineligible Borrower Claims

A loanfor whichtheborrower isineligibleduetothe
borrower’ sor student’ serror (see section 7.12) istreated as
adefaultif theborrower failstorepay thefull amount due
within 30 days after thefinal demand|etterismailed.

A lender must fileanineligibleborrower claimfor theentire
outstanding loan amount on or after the 30th day, and no
later thanthe 120th day, after the dateit mailed thefina
demand letter.

Becausealoanfor whichaborrower isdeterminedto be
ineligiblelosesdligibility for interest benefits, the amount of
interest refunded to the Department becomesborrower
accruedinterest and may becapitalized. For claim payment
purposes, thisinterestistreated likeany other delinquent
interest.

[8682.412]

For information on claim documentation, see subsection
8.3.B.

In the case of atimely claim filing violation, the lender
may attempt to cure the violation by performing the cure
procedure for ineligible loans (see subsection 8.8.J.).
However, theclaimed loan will be subjectto aninterest
penalty. Thelender must repay specia alowance payments
received after thedate of thefirst disbursement.

8.2.G.
Closed School Loan Discharge

TheHigher Education Act providesrelief for borrowers
who are unableto completetheir programsof study dueto
the closing of aschool. Borrowerswho meet the criteria
outlinedinthissubsection may bedigibleto havetheir
loansdischarged.

Inmost cases, to qualify for aclosed school loan discharge,
aborrower must compl ete, certify, and submitto hisor her
lender or guarantor the closed school loan dischargeform
approved by the Department (seeappendix F). Thisform,
hereafter referredto asthe” request,” includesthefollowing
statements:

e Theborrower (or sudent forwhomaparent obtaineda
PLUSIoan) received, onor after January 1, 1986, the
proceedsof adisbursement of aFHEL Ploantoattenda
school that | ater closed.

e Theborrower (or student) did not completetheprogram of
study at theschool for whichthel canwasobtained
becausetheschool closed whilethestudent wasenrolled or
onangpproved leaveof aosence, or thestudent withdrew
within 90 daysof theschool’ sdlosing.

e Theborrower (or sudent) did not complete—andisnot
currently intheprocessof completing—thesameor a
similar program of study through ateach-out at another
school, by trandferring academic creditsor hoursearned at
thecl osed school to another school, or by benefitting by
any other meansfromthetraining provided by theclosed
schoal.

e Theborrower (or student) agreestoprovide, uponrequest,
other reasonably avail abledocumentationthat
demongratestheborrower’ sdligibility for discharge.

e Theborrower (or student) agreesto cooperatewiththe
Department oritsdesigneeinany enforcement actionor
atempt torecover discharged|oanamounts, andtotransfer
and relinquish to the Department any right to arefund
onadischarged loan.
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8.3.B.
Claim File Documentation

A lender must includethedocumentationlistedinthis
subsectionwith each claimfileit submitsto aguarantor. If
theborrower’ sfile containsmorethan one of any document,
all of theoriginals—or copies, if theoriginalsarenot
available—should beincluded and grouped together. The
lender also should group dl claimfilestogether by claim
type(default, bankruptcy, etc.).

Default, Death, Disability, and Bankruptcy Claims

Each claimfilemust contain thefollowing documentation,
asapplicable. Thedocumentsshouldbearrangedinthe
following order and according to the specified guidelines:

Someguarantorshaveaternativerequirements
regarding theorder of claimfiledocumentation. These
requirementsarenotedin appendix C.

1. Guarantor’sClaimForm

If approved in advance by the guarantor, thelender
may submititsownforminlieu of theguarantor’s
clamform.

2. Application and Promissory Note

Thelender must submit theapplication, if aseparate
loan applicationwasprovided tothelender. Thelender
also must submit theoriginal promissory note, or a
copy of thepromissory notecertified by thelender as
trueand accurate, with any signed promissory note
addenda. If theguarantor retainstheapplication or
promissory note on the lender’ s behalf, the lender is
expected to submit only the imaged copy of the
document that it receives from the guarantor or a
facsimileof thedocument.

In some cases, an indemnification agreement will be
acceptedif alender isunableto providerequired
documentationfor claimfiling.

A Lendersmay contact individual guarantorsfor
information ontheuseof indemnification
agreementsin situationsinvolving certified true
and exact copies of promissory notes. See
section 1.5 for contact information.

Assignment of Promissory Note

Theclaimfilemust containtheholder’ sorigina
assignment of the promi ssory notetotheguarantor.
Thisassignment may be stamped, typed, or written
directly ontheback of the note—or, if the guarantor
permits, may beintheform of aletterhead assignment.
For letterhead assignments (assignment on asheet of
theagency’ sletterhead, rather than onthenoteitself),
thelender must ensurethat the borrower nameand
Sacia Security number, loan amount, disbursement
date(s), andloantypeisprovidedfor eachnotebeing
assigned.

If theownership of theloanwaspreviously assignedto
thecurrent holder from another holder, theholder must
document all prior assignments, asapplicable, andthe
lender’ sassignment of thenoteto theguarantor. Each
prior assignment may be stamped, typed, or written
directly ontheback of thenote, or may beintheform
of aletterhead assignment or otherwisethroughan
agreementwiththeguarantor.

Evidence of Disbursement

Thelender must providethedateand amount of each
disbursement of theloan. Generally, thelenderisnot
requiredto provideproof of disbursement—suchasthe
original endorsed disbursement check, copiesof both
sidesof theorigina endorsed check, or other proof
acceptableinacourt of lawv—aspart of theclaimfile.
However, thelender isrequiredto provideproof of
disbursement if such proof isrequested by the
guarantor or theborrower disputesthereceipt of the
funds.

Out-of-School Date Information

Documentation should reflect the source and receipt
date of thelast date of attendance used by thelender to
convert the loan to repayment. This out-of-school
date information is used by the guarantor to verify
the timely conversion of the loan to repayment (see
section 7.3). If the out-of-school date information
provided cannot be substantiated by the supporting
documentation or theguarantor’ srecordsand resultsin
aninaccurate conversionto repayment or incorrect
deferment eligibility, the guarantor may return the
claim to the lender, assess penalties for due
diligence violations, or cancel the guarantee.
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6. Repayment Disclosure

Documentation of theborrower’ srepayment disclosure
must include the repayment start date, first payment
duedate, theamount and number of theborrower’s
scheduled payments, theloan balanceincluding
capitaizedinterest, and thedateonwhichthe
disclosurewassent. If suchinformationisprovided as
part of theservicing history of theloan, acopy of the
actual repayment disclosureformneed not beincluded
intheclaimfile.

7. Deferment/ForbearanceDocumentation

Theservicing history notation of each borrower request
for deferment or forbearance, along with any deferment
documentation, mustindicatethebeginning date,
ending date, and type of deferment or forbearance.

Someguarantorsmay requireactual paper copiesof
deferment documentation. Theserequirementsare
noted inappendix C.

8. CollectionHistory

Thelender must submit acompleteandlegiblerecord
of thecollection history of theloan. Such
documentation must clearly reflect duediligence,
servicing, and collection activitiesperformed, sufficient
tosupport guarantor review. Thelender should ensure
that theguarantor hasonfilean up-to-datelegend of
thelender’ scollectionand servicing codes.

9. CompletePaymentHistory

A history of paymentsmadeby or on behalf of the
borrower must be providedto document thefollowing:

« All borrower payments, prepayments, and
school refunds received—including the dates,
amounts, and application (the distribution to
principal, interest, and other charges) of each
payment or return.

* Allinterest capitdizationthat occurred.

If theloan was assigned from a previous holder, the
new holder must beableto provideacomplete
payment history or other summary of paymentsmade
by or on behalf of theborrower detailing theprior
holder’ sreceipt of payments, prepayments, and school
refunds.

The lender should ensure that the guarantor has on
file an up-to-date legend of the lender’ s payment
codes.

If dl or aportion of the payment history ismissing, the
lender must follow guidancein subsections8.8.C.and
8.8.l.

Death or Disability Claims

For adeath claim, thelender must submit—in additionto
the preceding items 1 through 9—anoriginal or certified
copy of thedeath certificate (seesubsection 8.2.B.). Inthe
event of an exceptiona circumstance and on acase-by-case
basis, thelender must submit other reliable documentation
approved by theguarantor’ sCEO.

For atotal and permanent disability claim, thelender must
submit—inadditiontotheprecedingitems1through9—a
completed Physician’ sCertification of Borrower’ sTotal and
Permanent Disability, acommon Temporary or Permanent
Total Disability Certification Request Form, or other forms
approved by the Department (suchasthecommon
defermentform).

Bankruptcy Claims

For abankruptcy claim, thelender must submit—in
additiontotheprecedingitems1 through 9—notification of
thebankruptcy filing, such asthe Noticeof the First
Meeting of Creditorsor other proof of filing received from
the borrower’ sattorney or the bankruptcy court; acopy of
theProof of Claimfiled by thelender, if required; an
original assignment of the Proof of Claim; and all other
pertinent documents sent to or received from the
bankruptcy court.

Ineligible Borrower Claims

For an ineligible borrower claim, the lender isrequired
to submit only items 1 through 9 of the preceding list—
plus reasonabl e documentation supporting the
borrower’ sineligibility for theloan, such asan affidavit
or letter from the school or a statement from the lender
clearly stating the facts and all egations.

Closed School Claims, False Certification Claims, and
Unpaid Refund Discharges

Documentation requirementsfor closed school andfalse
certification claimsareoutlinedin subsections8.2.G. and
8.2.H., respectively. Documentation requirementsfor

unpaid refund dischargesare outlinedin subsection8.2.1.
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